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FOREWORD

The focus of this booklet Is to highlight the risks and

opportu
family

nities in international tax structures for entrepreneurs,
ousinesses and SMEs that are operating In an

iNnternational environment. Many large conglomerates make

use of |
tax advi

nternational structures with the help of their army of
sers, both Internal and external. These structures can

create very low effective tax rates, making such enterprises very
competitive

Smaller
compet

iNternati

olayers In the market have to respond to remain
tive, or risk being sidelined by large conglomerates.

RIsks and opportunities that apply to large conglomerates are
applicable also to smaller players operating in the international
environment. Thus, it Is important for smaller players to be
informed of

the risks and opportunities of operating In an
onalenvironment, and to access for themselves similar

tools that are available to large conglomerates

Singapore has been used by large conglomerates as an
attractive location for thelr international tax structures. It is also
able to offer similar benefits

to entrepreneurs, family businesses

and SMEs
Contact PHP if you need further advice and information
concerning issues covered In this booklet
% PAUL HYPE PAGE & CO 1
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operating in an internati
course, be taken
Just as these developments a
of large conglomerates.
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entrepreneurs with a sou
regionally using digital economy

‘ructuring 1s not optional
onalenviron

—Nirepreneurs

‘e expectedtoir
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This segment will illustra
clients/markets in Soutr

This segment will illustra
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oeyond the domestic market to nel

e
Od

the important of
nding thelr ma

r[cCes S

tax ex
loned by governments around the
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—ven In the context of recent developments in the OECD/G20 B
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—S going global
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"an SME
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‘hough managing
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nat motivate such players to examine similar risks anc
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Uuggests that large conglomerates

oosures very effectively. Using a
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INTERNATIONAL
TAK RJUES

—ntrepreneurs, family businesses
and SMEs operating globally car

do so In a humber of ways. Global

pbusinessescanpeoperatedremotely
from the home countries, through

a local subsidiary or using local

branches. These different options
create different International tax
obligations that have to be managed
carefully.

here are generally four mair

international tax risks for global

pbusinesses. with  holding taxes
permanent establisnments, transfer
oricing and value added taxes
(VAT) (or goods and services taxes,
GST). These risks, which are closely
assoclated  with  cross  border
transactions, are no different for
entrepreneurs, family businesses
and SMEs than they are for large
multinationals.
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Some of these international tax risks
can arise In all business models,
while others are more linked to
specific models. For example,
transfer pricing risks are associated
mostly with transactions between
associated enterprises. As such,
this Is typically an issue only when
there are transactions involving the
foreign subsidiary. On the other
hand, withholding taxes, permanent
establishments and VAI/GST are
all Issues that can arise across all
pbusiness models.

International tax planning ensures
that International tax risks and
the assocliated compliance and
administrative  obligations  are
oroperly highlighted and managed,
Without proper International tax
olanning, there Is a risk that income
from cross border investments
would be supject to double taxation
Proper  International tax planning
also optimizes the after tax returns
of cross border investments. Indeed,
many Cross border Investments
would be untenable without proper
INnternational tax planning.
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Withholding taxes are imposed by many
countries on payments made to non-
residents. These taxes are Imposed on a

widerangeofincome,s
income (e dividenc
‘oyalties, capital gains anc
technical services, when they are earned
Oy non-resident investors/operators.

Withholding taxes are

on the gross amount of
ties

As such, these liabili

Uchasinvestment
S anc

iNnterest),
fees for

usually imposed

the Income.
can be quite

significant relative to the profits of the

entrepreneurs, familyb

This Is the case, In par
operating in certain inc
orofit margins tend to be relatively small

Icu

USIr

essandSMEs.

ar, for entities
ustries where the

comparedwitnthe grossrecelptsthatare

subject to withholding taxes. Therefore,
Mmanaging and minimizing cross border
withholding tax liabilities
countries and maximizi
to credit foreign withho
nome country are especially important

for such businesses.

-1

N the host

ng the possibility
ding taxes In the
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directly f
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oart, however, Jonh

EXxample 2.1.

VididiUSid

N e
1S

al presence In Malaysia, although Joh

N

’i’»
!
=
=)
2
S

&

ngineer and owner of a small service company in
ousINess has grown in recent years to other countries
ding Malaysia. Contracts in Malaysia are handled
‘rom John's company in Australia. John

S company has no

N does have to visit
his clients to discuss thelir requirements from time to time. For the

N has been able to communicate from
ralia, via skype, with his clients In Malaysia

Withholding TAX IS
imposed on gross
amount of RECEIPT

é

$1 MIL contract carries
$100K Withholding
TaX Liabilites
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Such servi

Malaysia.
of the receipt

This means

withholding tax lapility and John will receive only

ce COr

and the oayer S obliged to ma

e t

‘hat a $1 million contract would car

tracts are subject to a 107 withholding tax Iin
The withholding tax Is imposed on the gross amount

ne withholding.

v a $100,000
the balance of

$000,000. Failure to withhold will mean additional liabilities
and penalties for the payer.
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ENampie 2.2. 2.2. Pé'manent Establishment

Mr. Lim, the patriarch of a family business specializing in -Or Cross border businesses, taxation
fnanufacturiﬂg and distribution of plastic home-ware in Malaysia, obligations in the country of operation

s looking to expand his family operations offshore. Through his are often tied to the concept of
ousiness associatesin india, he has identified a group of companies Permanent Establishment' (PE) a
which fits in with his expansion plan. He intends to buy this group, Unique and troublesome international
which consists of a number of companies scattered all over the

tax concept. Broadly speaking, when
a PE Is found to exist in a country,
that country typically would have the
ight to tax profits that are attributable
to the PE, regardless of where those
orofits come from. In addition, there

world, although most of the valuable assets are located in two
companies in India.

Such a purchase has a withholding tax risk in India, as India Impose
20% withholding tax on capital gains on the disposal of shares in

Indian companies. Although, in theory, the tax Is Imposed on the | ~ .
seller, who is the earner of this income, the purchaser is often the are compliance and administrative
oarty obliged to withhold such taxes in practice from the purchase obligations attached to such PEs
orice and remit them to the Indian tax authorities. as countries often required them to

oe registered for tax purposes and
As such, Mr. Lim, as the purchaser of the group of companies in file tax returns. Failure to meet sucrh
ndia has to be aware that there is a withholding tax obligation obligations often carries sanctions anc
N India. As the first step in dealing with this withholding tax risk penalties.

contract negotiation with the seller needs to be conducted with
this understanding in mind. Mr. Lim would also be expected to
comply with a range of administrative obligations to collect and
remit the withholding taxes to the Indian tax authorities in a timely
and accurate manner.

AS a result of the tax costs associatec
with PEs, as well as the associatec
administration and compUance COSts,
managing PE risks In cross-border
ousinessoperationsisthecoreobjective
of many international tax structures
However, managing PE risks In Cross
oorder pusiness operations 1S not an
easy exercise - the concept of PEs is
verycomplextechnically,andhowthese
rules apply to real-world scenarios can
often produce unexpected surprises.

—urthermore, since such a withholding tax liability is likely to exist
for Mr Lim when it is time for him to sell his investments India, it
may be important to also consider if there is a better way for him to
manage this tax liability. One possibility is to use a holding company
to ensure that capital gains that Mr Lim makes eventually will not
oe taxable in India.
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n such cases, profits that X Co earned in various countries may be
taxable in those countries if it is found to have a PE there. The PE risk
s closely linked to the operational arrangements and the conduct of
the parties involved. For example, the server hosting the software may
constitute a PE and thus its location should be considered carefully. A
PE may be found if X Co has a fixed place of business where it sends
ts staff regularly to meet with clients in a particular country. The staff
of the local subsidiaries may be acting for X Co in such a way that they
constitute a PE of X Co. All these considerations often mean that the
avallability of premises (such as offices or hotels) and the conduct of
ocal staff need to be monitored and controlled to minimize X Co's PE

ISks.
X Co is a newly established SME X Co signs all the contracts with its Nevertheless, PEs can be a useful international tax planning
in Germany. It offers an internet clients via the internet. Customers tool. Many countries eliminate withholding taxes on cross border
Dased software solution for its find most of the information they income under their domestic law, or are obliged to do so under
clients to manage their accounts need online, although local their tax treaties, when a PE is found to exist in the country
‘ecelvables, together with access subsidiaries also provide some and the income is attributed to that PE. Instead, profits that are
to local support including gebt support In answering the questions attributable to the PE are taxable after expenses are deducted.
management services. The local that potential clients may have Thus, businesses with significant expenses may prefer to have

debt management services are about the software technology and
orovided by X Co either through thelir services. Once the contract Is
ts subsidiaries in the country or concluded online, the clients will
through local third party agents. access the software solution. The
n some countries where X Co staff of the subsidiaries will service
does not have subsidiaries, the clients from time to time.

the services are performed

only  through local agents.

a PE so that expenses they incur in generating their income In
a particular country can be deducted against the PE income.

PAUL HYPE PAGE & CO 11 PAUL HYPE PAGE & CO 12
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oranch profits

resulting In

Malaysia, after ¢
expenses, on a net basis at 25%
income tax rate. Assuming that the
same level of expe

N the case of John in Example 3.1, It 1S
00ssiIble that he has a local branch |
Malayslia to carry out the engineering
contract in Malaysia.
nas the necessary staff to carry out
the contract, profits generatec
the contract may be attributed to
the branch. In this case, t
evenue will be exempt from
10% withholding tax. Instead,
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educting

Oroft

John's tax liabi
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Pricing goods and services s
nalowtaxjurisdictionata high'pricewouldshift

When entrepreneurs, family business and SM
using different companies, it Is important to
transactions between these companies can be
orofits of thelr
upplied by a

ntity in the low tax jurisdiction, while
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overned by international standards known as
h principle, which requires that transactions
oriced In accordance with

Y
O

Lla

pany. This has the effect of
orofits of the group as a whole.their income ir
ar country can be deducted against the

-S operate

decreasing
MaxiMmizing

PE Income.

within - a multinational group

agreed 1o

ave adopted this
oricing practices

out. In addition, countries may

tion to justity the pricir
oly with these requirements woulc

- taxpayers to prepare and file

g practices.
mean Nnot

ment to taxable profits but also penalty and
sanctions for the tax shortfall and/or the lack of documentation.
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As such, transfer pricing pract
operations have to be managec

optimization of global after tax profits, while conforming to the

arm's length principle. This balanci

consideration of the rules that countries have

the arm's length princip

e and the assoclatec

documentation requiren

Ng act rec
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28 [N the case of X Co (see
Germany operates In various countries through
local subsidiaries. The local subsidiaries provide

some support In answering questions that potential
clients may have about the sof

-xample 3.3), the SME In

tware technology

A ond their services. The staff of the subsidiaries will
Qe service the clients of X Co from time to time

As these services are performed in the context of
X CO's business, the local subsidiaries would have

to be paid by X Co for the performance of these

services. Such payments are likely to be su
the arm's length principle - 1.e. X Co would need
to ensure that the remuneration Is consistent with

what third parties would have paid in comparable
circumstances, and prepare to justify the

oricing documentation package.
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Nevertheless, VAT/GST systems are complicated
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ENampie 2.7.

Ms Liu Is a self made business woman based ir
China. Through her own network she has identifiec
an opportunity to source second-hand vehicle tires
N Malaysla, and to turn them into recycled rubber
for manufacturer in Vietham. She paid the Malaysian
supplier $2 million for six container load of used tires.
In addition, she pays a logistic company $50,000 to
collect and ship these tires to Vietham where her
customers will collect them

n Malaysia, the Goods and Services Tax (GST) will
eplace the sales tax and service tax from 1 April
2015. If applicable, Ms Liu would be liable to pay 67
tax on the supplies of used tires and the shipping
services. Ms Liu may also be taxable (most likely at
a 10% rate) in Vietham under the local value added

tax (VAT) rules upon the importation of the used tires tis not clear whether, and how, the registration rules

n addition, she may be required to register and file would apply to a non-resident like Ms Liu. In addition
tax returns for GST purposes in Malaysia and for VAT numerous exceptions and exemptions that are
ourposes in Vietnam. Ms Liu would need to consider available under the domestic law of both Malaysia
all the potential VAT/GST obligations In these and Vietnam may be applicable to Ms Liu. These
countries when conducting her business there, as rules would have to be investigated and managed
failure to do so could be even more costly accordingly.
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